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QUESTIONS PRESENTED FOP REVIEW. 


bis Does the imposition and enforcement of the 
warehouserman's lien pursuant to New York Uniform 
Commercial Code, §§7-209 and 210, without affording the 
owner of the goods an opportunity to be heard at any 
time, constitute action under color of state law in 
violation of 42 U.S.C. §1983 and the Due Process 
Clause of the Fourteenth Amendment? 


The court below answered this question in the 


negative. 


2. Is the action a proper class action under Federal 
Rules of Civil Procedure 23(b) (2). 


The court below did not determine this question. 


Statement of the Case 


Preliminary Stat »ment 


This is an action for injunctive and declaratory 
relief and for damaces pursuant to 42 U.S.C. §1983 
and its jurisdictional counterpart, 28 U.S.C. §1343(3). 
The complaint challenges the constitutionalitv of New 
York Uniform Commercial Code, §§7-209 and 219. Section 
209 authorizes warehousemen to impose liens by detain- 
ing bailed goods indefinately without providing the 
owner of the goods with an opportunity to be heard at 
any time. Section 210 authorizes warehousemen to en- 
force these liens by sellina the qoods without ever 
providing the owner of the goods with an opportunitv 
to be heard. 

Proceedings Below 

The action was commenced as a class action pursuant 
to Rule 23(b) (2) of the Federal Rules of Civil Procedure 
by the filing of a verified complaint by Shirley Herriot 
Brooks on September 21, 1973. (A.2,5-15).* The action 
was originally assigned to District Judge Charles H. 
Tenney, and was reassigned in 1974 to then District 
Judge Murray . Gurfein. Upon Judge Gurfein's appointment 
«The references to the Appendix are denominated A. 

~ 


to the United States Court of Appeals, the action was 


reassigned to Judge Henry F. Werker. 

™n February, 1974, the parties stipulated to the 
propriety of the plaintiff and defendant class actions. 
(A.33-34a,121-123).* By decison dated June 25, 1974, 
Judge Gurfein granted the motion of Gloria Jones to 
intervene as a party plaintiff. ‘The Attorney General of 
the State of New York was permitted on consent to inter- 
vene as a party defendant to defend the constitutionality 
of the contested provisions. (A.108). N.Y. Execuiive 
Law, §71. The Americai: Warehousemen's Association, the 
International Association of Refrigerated Warehouses, 
the Warehousemen's Association of the Port of New York, 
and the Cold Storage Warehousemen's Association of the 
Port of New York were also permitted to intervene as 


party defendants. Brooks v. Flagg Brothers, 63 F.R.D. 
409 (S.D.N.Y. 1974) (A.91-108). 


x A conference on the class action was held on March 
29, 1974 between t\> attorneys for the parties and 
Judge Gurfein. (A.Z). 


By notice of motion dated Aucust 26, 1974, 
plaintiffs moved for summary judom>-nt. (A.112-114). 
Because the court had never "so ordered" the class 
action stipulations, plaintiffs also moved for a 
class a tion determination. (A.113). By notice 
of moticrn dated September 19, 1974, defendant Flaac 
Brothers, Inc. and "lenry Flaqa moved to dismiss the 
action for failure to state a claim upe1 which relief 
can be granted. (A.173-174).* 

By decision and order dated July 7, 1975, District 
Judge Werker denied plaintiffs' motion for sum irv juda- 
ment and granted defendants' motion ‘to dismiss the 
complaint "for lack of j ucisdic uc... (A.205-206,2097- 
223).** The court held that in imposing and enforcina 
the warehouseman's lien, the warehouseman does not act 
under color of state law withina the meanina of 42 U.S.” 
§1983 and the Due Process Clause of the Fourteenth 


Amendment. 


t On November 18, 1974, Judge Werker ordered the con- 
vening of a three-judge court. (A.3). By notice of motion 
dated April 22, 1975, plaintiffs moved to dissolve the 
three- judce court because the complaint does not seek to 
restrain "the action of any officer of [the] State in the 
enforcement or execution of a [State] statute....” 

28 U.S.C. §2281. See Hernandez v. European Auto Collision, 
487 F.2d 378, 382 (2d Cir. 1973). (eu b) ) Pee. St ies 
motion was granted in open court on June 26, 1975. (A.111). 


** In its decision, the court did not deal with the class 
action aspect of the case, and its endorsed order reads 
"motion denied", presumably referring to the summary judg- 
ment motion. (A.205). The court, however, appears to have 
treated the case as a proper class action. (A. 218). 


a 


In reaching this decision, the court recognized 
that the question presented "admits of no easy an- 
swer" and has resulted in divergent answers "from 
circuit to circuit, and even within the Second Circuit...." 
(A.21\) The court held that neith:r this Court's 
majority nor concurring opinion in Hernandez v. 


European Auto Collision, 487 F.2d 378 (2d Cir. 1973) 


was controlling. (A.209-210)In addition, the court re- 


jected plaintiffs' contention that the warehouseman 
acts under color of state law because (1) the statutory 
authorization to sell bailed goods to enforce the ware- 
houseman's lien reverses the common law and grants 
the warehouseman a power he would not otherwise have, 
and (2) because the execution of a lien in New York 
constitutes the carrying out of a public function [Blye 
v. Globe - Wernicke Realty, 33 N.Y¥.2d 15, 20 (1973)]. 
, (A. 212-213). 
Statement of Facts.* 

A. Plaintiff Brooks 

Plaintiff Shirley Herriot Brooks resides in White 
Plains, New York with her three minor children. (A.7,124). 


Her husband died in an automobile accident. (A.7,124). 


® Since the district court granted defendants’ motion 


to dismiss the complaint, this Court "must accept the 
allegations in appellants' complaints and supporting 
affidavits as true." Escalera v. New York City Housin 
Authority, 425 F.2d 853, 857 (2d Cir.), cert.denied, 
400 U.S. 853 (1970); Scheur v. Rhodes, 416 U.S. 232, 


: 236 (1974); Gardner v. Toilet Goods Ass'n., 387 U.S. 167, 
Q 172 (1967). 


a 


She has been employed as a nurse's aide and as a home- 
maker, earning approximately $100 per week. (A.7-8,124). 

In June, 1973, an order of eviction was entered 
against Mrs. Brooks by the City Court of Mount Vernon. 
(A.8,124). On June 13, 1973, the City Marshall removed 
plaintiff's possessions from her apartment and informed 
her that defendant Henry Flagg, President of defendant 
Flagg Brothers, Inc. was the only person who could 
store her goods. (A.8,125).* 

Defendant Flagg informed plaintiff that she would 
have to pay $65 per month to move and store her furn- 
iture. (A.9,125). Believina she had no other choice, 
she told Mr. Flaag to proceed with the moving and stor- 
age of her furniture and household possessions. (A.:9), 225): 5 

After the goods were loaded onto one of Flaaqq Brothers' 
trucks, a moving man told Mrs. Brooks that she would 
have to pay $75 per morth for st-rage, $75 for barrelling 
and platforming and $28 for fumicating, for a total of 
$178. (A.9,125). Plaintiff protested since she had 
been told that $65 was the entire cost, but again be- 
lieving she had no choice, paid defendant Flaaq $178. 


(A.9,125). 


® A claim against the City Marshall pursuant to 42 


U.S.C. §1983 and 1985 was dismissed without prejudice 
by agreement of the parties. 


Gc 


On June 15, 1973, plaintiff called defendant Flaaa 
Brothers in order to find out how lona they would store 
her goods for the $178 payment. (A.9,126). She was in- 
formed that she owed defendant Flaqq an additional $156. 
(A.9,126). She was later given a "Combined Uniform 
Household Goods Bill of Lading and Freiqht Bill" which 
showed that Flagq Brothers regarded the $178 as a "dep- 
osit" and that there was a balance due of $156. (A.9, 
16-17,126,130-131). When plaintiff told defendant 
Flagg that his prices were unreasonable, she was in- 
formed that on July 1, 1972 she would owe an additional 
$75 for storage for the month of July. (A.9-10,126). 
When plaintiff stated that her one month's strraade 
payment of June 13, 1973 should run to July 13, 1973, 
defendant Flagq informed her that storaae charges are 
incurred on a "per month" basis, and that even if her 
goods had been stored on June 29, 1973, an additional 


$75 would be due by July 1, 1973. (A. 10),126, 177):* 


* Defendants’ Rule 9(g) statement sets forth as dis- 
puted factual issues whether a valid contract existed 
between the parties, the rates agreed upon, and the 
reasonableness of the charges. (A.202-203). 


ra. 


On June 29, 1973, defendant Flagg informed plaintiff 
that she could have her goods if she paid the balance 
of the original bill, $150, plus $45. (A.10,120). 
Plaintiff, however, was not able to remove her goods 
at this time. \A.10,126-127). 

On August 14, 1973, defendant Flaqa's secretary 
informed plaintiff that she could remove her goods only 
if she paid $484 in cash. (A.10,127). On August 25, 1973, 
plaintiff received a letter from defendant Flagqa Brothers 
stating: 

"Your account has to be brought up to 

date within 10 days of the date of this 
letter (Sept. 1, 1973) or your furn. will 
go up for sale. It, (your storage payments) 
have to be paid each month on the lst and 


has to be kept up or your furniture will 
be sold. Your previous bal. from 


moving due 156.00 
storage for 7/73 

& 8/73 156.00 at $75 a month 
total due 306.00 


(A.10-11,18,127,132). 

Accompanying this letter from defendant Flaaqa 
Brothers was a "Final Notice" informing plaintiff that 
$150 in storage costs were due and that "unless such 
payment is made we will be obliaqed to advertise your 
goods for sale at public auction." (A.11,19,127,133). 

Plaintiff and her attorney wrote to defendant 
protesting the changing storage rates. (A225 20=<23;, 
127-128,134-137). Defendant Flaqa's letter in response 
stated that plaintiff owed Flagg Brothers $482 and that 
"Her storage bill is past due and must be brought up 


Rn 


to date immediately to avoid the sale of her furniture, 
or before we initiate public auction proceedings." 
(A.11,24,128,138). 

During this period, all of plaintiff's furniture 
and household goods were in defendant's warehouse. 
(A.11,25,28,139). The family had to sleep on the floor 
on the remaining mattresses thev had, and had to aet 
by without most of their clothes. (A.11,128). Plain- 
tiff missed a month and a half of work because her 
nurses uniforms were held by Flagg Brothers. (A.128). 

On September 21, 1973, plaintiff instituted this 
action for injunctive and declaratory relief and damages, 
claiming that Flagg Brothers' detention and threatened 
sale of her goods pursuant to New York Uniform Commercial 
Code, §§7-209 and 210 violate the Due Process Clause 
of the Fourteenth Amendment. (A.12). On January 24, 
1974, defendant voluntarily returned all of the stored 
goods to Mrs. Brooks. (A.129). 


B. Plaintiff-Intervenor Jones 


Gloria Jones is a recipient of public assistance 
who resides alone in Mount Vernon, New York. (A.140). 

In the fall of 1973, a judgment of eviction was 
entered against her by the City Court of Mount Vernon. 
(A.78,140). On November 26, 1973, the City Marshall 


appeared to remove her possessions. (A.78,140). As 
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with plaintiff Brooks, the City Marshall informed 

Mrs. Jones that she could only store her goods with def- 
endant Flagg Brothers. (A.78,141). Employees of defen- 
dant Flagg Brothers then proceeded to load Mrs. Jones' 
goods and move them to a Flagg Brothers warehouse 
without her authorization. (A.78,141). Plaintiff was 
not advised of the rate of storage. (A779, 4h). 

In March, 1974, plaintiff was informed by an em- 
ployee of Flagg Brothers that she would have to pay 
$600 to uire her household goods. (A.79,141). 

She was further informed that if she had not contacted 
Flagg Brothers at this time, her goods would have been 
sold immediately thereafter. (A.79,86,141). 

When plaintiff complained that defendant's rates 
were unreasonable and that she had not agreed to pay 
Flagg Brothers any sum for the storage of her goods, 
she was informed by an employee of defendant Flaaa 
Brothers that she actually owed only $500, and that if 
she arranged to move her goods from the warehouse by 
her own means, the amount due would be reduced to $335. 
(A.79,83,142,145). This employee also informed plain- 
tiff that if she were unable to pay the bill by 


April 12, 1974, her goods would be sold. (A.79,142). 


ait = 


During this period, plaintiff was forced to reside 


without most of her household goods, clothing and other 
possessions. (A.79,84,142-143,146). Asa result, she 
suffered a nervous breakdown, was deprived of the corman- 
ionship of her friends in her home, and had to purchase 
fabric to make replacement clothing. (A.142-143).* 
In response to Mrs. Jones' motion to intervene as 
a plaintiff, defendants admitted the threat of sale, 
but stated that they had no present intention of selling 
the goods, "and if defendants do so decide, I will 
inform [Mrs. Jones' counsel] well in advance of any 
sale." (A.86). 
Mrs. Jones' counsel subsequently received a letter 

dated May 21, 1974 from defendant's counsel stating: 

"Flagg Brothers, Inc. advises me that 

Mrs. Jones owes storage rental from 

January 1, through May 31 at the rate 

of $75.00 a month plus $35 auctioneer's 

fees or a total of $410.00. 

Mrs. Jones has been on notice since 

December 13, 1973 by letter of that 

date from the Social Services Depart- 

ment of Westchester County that it 


would not pay for her storage beyond 
one month. 


* Defendants’ Rule 9(g) statement sets forth as dis- 


puted factual issues whether a valid contract exists 
between the parties, the rates of storage and the re- 
sonableness of the rates. (A.203-204). 
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is the position of Flaac Brothers, Inc. 
that the above charaes should be paid 
upon release of the storaae lot." 
(A.143,147). 

By decision and order dated June 25,1974, Mrs. 
Jones was granted leave to intervene as a partv plain- 
Sift. (A.91-108). Subsecuent efforts by counsel to 
resolve the dispute between the parties fiiled. (4.143- 
144,147-149). By letter dated June 28, 1974, Flaaad's 
counsel informed plaintiff's counsel that "Mr. Flaaa 
will take whatever steps he deems necessar, to protect 
his interests." (A.144,149). 

After the district court rendered its decision of 
July 7, 1975 dismissing the complaint for lack of juris- 
diction, Mrs. Jones come to the Mount Vernon office of 
the Leqal Aid Society and informed her counsel that she 
had paid defendant Flaqq $1600 for the return of her 
goods; that she did not receive all of her qoods from 
defendant Flagg; that some were received in a damaaed 
condition; and that she did not make the $1600 payment 
voluntarily but only because of the threats of sale and 
the twenty month retention of the goods. (See also A.148.) 
C. The Contested Statute 

Section 7-209(1) of the New York Uniform Commercial 
Code grants the warehouseman "a lien against the 


bailor" on goods "in his possession for charges for 


a 


errr rt i ee ir i ttt ai art at eLEe———EEEeeeEEEeeee 


storage or transportation..., insurance, labor, or 


charges present or future in relation to the goods, and 
for expenses necessary for preservation of the qoods 
Or reasonably incurred in their sale pursuant to the 


law. The warehousemen need not notify the bailor 

of the existence of the lien. He may detain the aoods 
indefinately and only "loses his lien on any goods which 
he voluntarily delivers or which he unjustifiablyv re- 
fuses to deliver." N.Y. Uniform Commercial Code, §7- 
209 (4) .* 

Section 7-210(1) of the New York Uniform Commer- 
cial Code authorizes the warehouseman to enforce his 
lien by selling the goods. In the case of consumer 
goods, the sale must be preceded by a notice to the 
owner of the goods containing an itemized statement of 
the claim, a description of the goods, a ten dav demand 
for payment, “and a conspicuous statement that unless 
the claim is paid within that time the goods will be 
advertised for sale and sold by auction at a specified 
time and place." N.Y. Uniform Commercial Code, §7- 
210(2) (c). The “advertisement of the sale must be pub- 
lished once a week for two weeks consecutively ina 


newspaper of general circulation...." N.Y. Uniform 


* Plaintiffs recognize that. under the majority decisions 
in Shirley v. State National Bank, 493 F.2d 739 (2d Cir. 
1974) and Bond v. Dentzer, 494 F.2d 302 (2d Cir. 1974) 
the statutory codification in New York Commercial Code, 
§7-209 of the common law lien is not sufficient to consti- 
tute act .on under color of state law. Plaintiffs, however, 
seek to preserve that question for possible review by the 
United States Supreme Court. See dissenting opinions of 
Kaufman, C.J. in Shirley and Bond. 
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Commercial Code, §7-210(2) (f). 

Section 210 does not require the warehouseman to 
provide the owner of the goods with an opportunity 
to be heard at any time, and does not require the 
warehouseman to bring an action on his claim at any 


time. 


allée 


POINT I 


THE EXECUTION OF THE WAREHOUSEMAN'S LIEN 

PURSUANT TO N.Y. UNIFORM COMMERCIAL CODE, 

§7-210 CONSTITUTES ACTION UNDER COLOR OF 

STATE LAW. 

The contested provisions of the Uniform Commer- 
cial Code authorize th: warehouseman to impose a 
lien for charges allegedly due bv detainina qoods 


indefinately, and to enforce his lien by sellina the 


goods, without affording the owner of the goods an 


opportunity to be heard at anv time. N.¥. Uniform 
Commercial Code, §§7-299-210. Plaintiffs contend 


that the sale of bailed goods without affording the 
Owner an opportuntiy to be heard constitutes action 
under color of state law in violation of the Due 
Process Clause. Hernandez v. European Auto Collision, 
487 F.2d 378, 383-387 (2a Cir. 1973) (Timbers, C.J. 

and Lumbara, C.J., concurring). 

In order to invoke 42 U.S.C. §1983 and the Four- 
teenth Amendment, the State must be "significantly 
involved" in the challenged activity. Moose Lodae 
v. Irvis, 407 U.S. 163, 173 (1972).* This requirement 
is met in the instant case because (a) section 210, 

e “under color of state law" clause in Ft ery 
§1983 [and its jurisdictional counterpart, 28 U.S.C. 
§1343(3)) is equivalent to the state action require- 
ment of the Fourteenth Amendment. Shirley v. State 
National Bank, 493 F.2d 739, 741 (2d Cir. 1974), cert. 


enied, 95 §.Ct. 329 (1974), citing Adickes v. S.H. 
Kr-ss & Co., 398 U.S. 144, 152 n.7 (1970) 
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which grants warehousemen “he power of sale, is 
in derogation of the common law and orants ware- 
housemen a power they would not otherwise have, and 
(b) the exercise of the power of sale constitutes the 
execution of a lien, which in New York has historically 
and traditionally been the public function of the sheriff. 
This Court has held that a siaqnificant factor in 
determining whether a party acts under color of state 
law is whether the contested stitute merely codifies 
the common law, or whether it reverses the common 
law and grants a party a power or right he would not 
otherwise have. Compare Bond v. Dentzer, 494 F.2d 
302 (2d Cir.), cert.denied, 95 S.Ct. 329 (1974) and 
Shirley v. State National Bank, 493 F.2d 739 (2d Cir.), 
cert.denied, 95 S.Ct. 65 (1974), with Hernandez v. 
European Auto Collision, 487 F.2d 378 (2d Cir. 1973). 
Where the statute merely codifies the common law, or 
where the creditor's remedy exists pursuant to contract, 
the statute is largely superfluous and the state is 
not significantly involved in the challenged activity. 
However, where, as here the statute reverses the common 
law and grants the creditor a remedy he would not 
otherwise have, the state is significantly involved 
in the challenged activity since the creditor acts 


under, and only under, the contested statute. 
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In Shirley v. State National Bank, si ca, this _o:.t 


stated that the "first incuiry must be, whether, abse.c 
a state statute, a Connecticut creditor would have the 
self-help remedy complained of." Id. at 742. The 
Shirley court concluded that since the richt of re- 
possession existed at common law and pursuant to the 
installment sales contract, the contested statute "did 
not create anv riaqht otherwise unavailable." Id. at 
742. “(Sjince peaceful repossession existed at common 
law..., the mere codification of that richt does not... 
constitute state action." Id. at 743. 
The Court in Shirley distinguished the situation 

there from that in Reitman v. Mulkey, 387 U.S. 369 (1966): 

"The distinction is clear. The State 

of California [in Reitman] by express 

constitutional Amendment, permitted 


what was formerly prohibited. Here 
the ricght to private repossession al- 


ways existed." Shirley v. State 
National Bank, supra at : 


Accord, Bond v. Dentzer, supra at 310; Adams Vv. First 
National Bank, 492 F.2d 324, 332 (9th Cir. 1973), cert. 


denied, 95 S.Ct. 325 (1974). 


* In addition, Reitman was distinauished as arisina 
in the context of racial discrimination. Shirlev Vv. 
First National Bank, supra at 744. 
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Sim. arly, in Bond v. Dentzer, supra, this Court 
found that since the creditor's richt to a wace assian- 
ment existed under the comnon law and pursuant to con- 
tract, "the statute has not given the assianee anvthina 
new...." Id. at 311. Accord, Phillips v. ‘uney, 5 
F.2d 990 (7th Cir. 1974), cert.denied, 420 U.S. 934 
(1975); Smith v. Bekins Moving and Storage Co., 384 

- 1261 (E.D. ?a. 1974) (contract provision aave ware 
houseman right of sale). Cf. Anastasia v. Cosmopolitan 
National Bank, 44 U.S.L.W. 2164 (7th Cir. 1975)* and 
Davis v. Richmond, 512 F.2d 201, 203 (lst Cir. 1975), 
where the statutory broadening of the class of innkeepers 
entitled to a lien was only a "modest" chanae in the 
common law. 

In sharp contrast to the right of repossession in 
Shirley and the wage assignment in Bond, the contested 
statute in the instant case grants the warehouseman a 
power he would not otherwise have - the power to enforce 
his lien by selling bailed goods. N.Y. Uniform Commercial | 
Code, §7-210. This power dic not exist wnder the common 
law and was not conf -rred by contract. 

«In Anastasia, the Seventh Circuit expressly left 


open the validity of the sale provision of the Illinois 
innkeepers' lien statute. 


Under the common law, the warehouseman, in exchange 
for his obligation to serve all who brought goods to 
him, acquired a possessory lien which gave him the 
right to retain possession of bailed goods until the 


storace charges were paid. 35 N.Y. Jurisprudence, Liens 


Sil, pe L9G: 62 Nx. Jurisprudence, Warehouse Receipts, 
§§124-125; Brown, Personal Property, §108 at p. 519, 

§119 at pp. 588-592 (2d Edition, 1955). The warehouse- 
man's common law rights, however, did not extend beyond 

the right to retain possession as a means of inducing 
payment. 62 N.Y. Jurisprudence, §125; Parks v. "Mr. Ford", 
386 F.Supp. 1251, 1255 (E.D.Pa. 1975).* The common law lien 


"is simply a right on the part 
of the lienor to hold possession 
of the subject matter of the 
lien until the debt due him is 
paid. With the exception of the 
factor, the lienor has no right 
to sell the subject matter of 
the lien to reimburse himself 

or his debt unless such right 
is conferred expressly y statute 
or by special agreement between 
him and his debtor. The common 
law possessory lien is thus in 


® The bailec had no power to bring a suit "for a 
decree for the sale of the bailment in satisfaction 

of the lien." Brown, Personal Property, supra at p. 
589. Jewett v. City Transfer and Storage Co., 18 

P.2d 351, 352 (1933), citing Jones on Liens §§976, 
335. The lien creditor at times would resort to the 
"expedient of suing his debtor for the amount of the 


claim, and levying execution or attachment on the 
bailed goods." Brown, supra, at §121, pp. 602-603. 
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essence merely a device to coerce 
the debtor into payment of his 
debts by the retention of his 
property from him until he pays. 
A_sale by the lienor in attempted 
oreclosure of his lien is indeed, 
as_to the owner of the goods, a 
conversion." Brown, Personal 
Property, supra at 588-5895. 
(emphasis addec)., Accord, Hall, 
Possesso Liens in English Law, 


=—Z2U , Jones, Law of Liens, 
642 (1894). 


The warehouseman's right to enforce the common 
law lien by a sale of goods did not come into existence 
until the statutory enactment of the predecessors 
of New York Uniform Commercial Code, §7-210.* The 
statutory power of sale is thus "in derogation of 


the common law" [62 N.Y. Jurisprudence, Warehouse 
Receipts, §125, p. 747; Grafstein v. A. Santini 
Storage Co., 26 N.¥sSi. 2a £25, 126 (85Y5C; Ce. }.5 


aff'd, 42 N.Y.S. 2d 496 (App.Term 1941], would not 


*” According to the historical note to New York 


Commercial Code, §7-210 (mMr-: ney's), the predecessor 
of section 210 was General sus 1ess Law, §118, which 
was derived from the Laws c 07, ¢.732. While the 
warehouseman's rights have been extended by statute, 
there has been no commensurate expansion of the 
warehouseman's liability. The warehouseman's duty of 
care under New York Uniform Commercial Code, §7-204(1) 
is the same as it was under the common law and under 
prior statutes, i.e., reasonable care. 63 N.Y. Juris- 
prudence, Warehouses and Warehousemen, §30. ake 


exist but for the challenged provisions, and indeed, 
would constitute an unlawful act if not for the con- 
tested statute. 62 N.Y. Jurisprudence, §125, p. 746; 
Brown, Personal Property, supra at §119, p. 590. Un- 
like the creditors' remedies in Shirley and Bond, when 
the warehouseman enforces his lien by selling bailed 
goods, he acts pursuant to, under, and only under the 
contested statute. See Klim v. Jones, 315 F.Supp. 109, 
114 (N.D.Calif. 1970). 

The court below held that as te those persons 
whose warehouse contracts "contained a sale-in-case- 
of-default provision, there is no state action." (A.218). 
In the cases of the plaintiff and plaintiff-intervenor, 
and undoubtedly many others, however, there were no 
contracts authorizing the power of sale. Defendant 
Flagg's threatened exercise of the power of sale against 
plaintiffs was only pursuant to section 210.* 
* Defendant argued in the court below that since the 
power of sale can be conferred by contract, the stat- 
utory authorization is not significant state involvment. 
(Defendant Flagqa's Memorandum, October 4, 1974 He. 26) is 
However, the critical inquiry for state action purposes 
is not whether the parties are free to agree to confer 
a remedy upon the warehouseman, but whether a remedy is 


available to the warehouseman absent contractual author- 
ization. 
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The court below acknowledged that for persons 
such as plaintiffs, "defendants power of sale comes 
only from §7-210." (A.13). The court held that this 
was not a basis for a finding of state action in liaht 
of the Supreme Court's statement in Jackson v. Metro- 
politan Edison, Co., 419 U.S. 345, 357, 95 S.Ct. 449, 
456-457 (1974) that: 

"Approval by a state utility comn- 
ission..., where the Commission has 

not put its own weight on the side 

of the proposed practice by order- 

ing it, does not tran:mute a practice 
initiated by the utility and approved 
by the Commission into 'state action.'" 

The court in Jackson, however, did not state that a 
governmental order was a prerecuisite to a findina of 
state action. Rather, the holding in Jackson was based 
on the fact that the Public Utilities Commission's 
action was entirely passive since the tariff in ques- 
tion had been "initiated" by the utility, "and not from 
the State," and was not specifically acted unon bv the 
Commission. Jackson v. Metropolitan Edison Co., 95 
S.Ct. supra at 457. In the instant case, unlike in 
Jackson, the state has taken an active and sianificant 
role by enacting the very basis of power for the contested 


act. As in Nixon v. Condon, 286 U.S. 73 (1932), "(I)f 


the state had not conferred it, there would be hardiv 
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color of riaht to give a basis for its exercise." Id. 
at 85. Accord, Columbia Broadcastina System v. Demo- 
cratic National Committee, 412 U.S. 94, 178 (1973) (Brennan 
and Marshall, *.J., dissenting) ("{I]t is now well set- 
tled that specific governmental approval of or acaui- 
escence in challenged action by a private entity indi- 
cates ‘governmental action.'"); Public Utilities 
Commission v. Pollak, 343 U.S. 451 (1952). See also, 
Adickes v. S.H.Kress & Co., 398 U.S. 144, 196, 202 
(1970) (Brennan, J., concurring in part and dissenting 
in part); Coleman v. Wagner College, 429 F.2d 1120 (2d 
Cir. 1970); Note; State Action: Theories for Applying 
Constitutional Restrictions to Private Activity, 74 
Col.L.Rev. 656, 664-665 (1974) .* 

Moreover, plaintiffs' contention that the warehouse- 
man acts under color of statu law is not based entirely 
on the statutory reversal of the common law and the authori- 
zation of a remedy which would not otherwise exist. 
Plaintiffs also rely upon the fact that the warehouse- 
man's sale of goods pursuant to section: 210 constitutes 
the execution of a lien - a function which historically 
and traditionally in New York has been the public function 


of the sheriff. The Supreme Court has held that state 


* See also, Adickes v. S.H. Kress and CO.» 409 F.2a i221, 
132-133 (2d Cir. 1968) (Waterman, J. dissenting), rev'd and 
remanded, 398 U.S. 144 (1970). 


-23- 


action is present where "private individuals or arouns 
are endowed by the State with powers or functions gov- 
ernmental in nature...." Evans v. Newton, 382 U.S. 296, 
299 (1966) (park); Terry v. Adams, 345 U.S. 461 (1953) 
(political primary); Smith v. Allwricght, 321 U.S. 649 
(1944) (political primary). See also, Perez v. Sugarman, 
499 F.2d 761, 764 (2d Cir. 1974) (child care organization); 
United States v. Wiseman, 445 F.2d 792, 796 (2d Cir.), 
cert.denied, 404 U.S. 967 (1971) (process server). 

In Blve v. Globe - Wernicke Realty, 33 N.Y.2d 15, 
19-20 (1973), the New York Court of Appeals found that 
the execution of the innkeepers' lien pursuant to New 
York Lien Law §181 constitutes action under color of 
New York state law because in New York "the execution 
of a lien" constitutes a function traditionally performed 
by the sheriff. The court stated that: 

"{I]n recent years, another theory 

of State action has emerged. It holds 
that the actions of private persons, 
when performing traditionally public 
functions, may be attributed to the 
State for purposes of the Fourteenth 


Amendment. (citations omitted). 


In this State, the execution of a lien, 
e it a conventiona security interest 


(Lien Law, §207), a writ of attachment 
(CPLR art. 62), or a judqment Lien 
(CPLR art. 52) traditionally has been 
the function of the Sheriff. ° Id. at 
20. (emphasis added). 
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Accord, Hall v. Garson, 430 F.2d 430, 433 (Sth Cir. 
1970). "“(T)he execution of a lien...has in Texas 
traditionally been the function of the Sheriff or 
constable) ; Johnson v. Riverside Hotel, 44 U.S.L.W. 
2075 (S.D.Fla. 1975) (slip opinion, p.4) ("The execu- 
tion of the Landlord's lien in Florida was tradition- 
ally a function of the Sheriff."); Caesar v. Kiser, 
387 F.Supp. 645, 647 (M.D.N.C. 1975) ("The traditional 
governmental function of lien enforcement."); Adams v. 
Department of Motor Vehicles, 113 Cal.Rptr. 145, 520 
P.2d 961 (Cal.Sup.Ct. 1974) ("The State deleaated ... 
the traditional governmental function of lien enforce- 
ment."). See also, Maaro v. Lentini Brothers, 

338 F.Supp. 464, 466 n.7 (E.D.N.Y.) (Mishler, D.J.), 
aff'd per curiam on opinion below, 460 F.2d 1064 (2a Cir. 
1971), cert.denied, 406 U.S. 961 (1972). 

While the question of whether an activity consti- 
tutes state action because it is a public function is 
a constitutional question involving the construction 
of the Fourteenth Amendment, the characterization by 
New York's highest court in Blye that lien enforcement 


traditionally has been a governmental function in New 


York is entitled to great weight. Jackson v. Metropol- 
itan Edison, 95 S.Ct. supra at 454 ("The Pennsylvania 

courts have rejected the contention that the furnishina 
of utility services are either state functions or muni- 


Cipal duties.") 


~2S~ 


In New York, a judqment may be enforced bv the 
levy and sale of the defendant debtor's qoods by the 
sheriff. N.Y. CPLR, §§5232(b), 5233. Cf. N.Y. CPrR, 
§§6214, 6215. Section 5233 of the CPIRP provides: 

"The interest of the judament debtor 
in personal property obtained by a 
sheriff pursuant to execution... 

shall be solid by the sheriff at public 
auction at such time and place and 

as a unit or in such lots, or com- 
bination thereof, as in his judament 
will bring the highest price...." 

N.¥.. CPLR, §5233(a). * 

Under the common law, the warehousemen often resorted 
to the "expedient of suing his debtor for the amount 
of the claim, and levying execution or attachment on 
the bailed goods." Brown, Personal Property, §121, 
pp.602-603. It is thus clear that Section 210, in 
authorizing the warehouseman to sell bailed goods, 


authorizes the warehouseman to perform a function 


which in general, and in the historical context of 


warehousemen, has been performed by the Sheriff. Com- 
pare, Bond v. Dentzer, supra at 311 ("The function of 


the waqe assianment has alwavs been that of private 


levy....") 


* “Under the common law, in the execution of a juda- 
ment where money was awarded the sheriff obtained a 
writ of fieri facus from the judce, commandina him 
"to make Of goods and chattels of defendant the sum 
or debt recorded." At that point, the sheriff would 
take the goods, and sell the goods and chattels of 
the defendant until he has raised enouch to satisfv 
the judgment and costs." Blackstone, Commentaries 

on Laws of England by George Clark 317 (1902). 
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The court below attempted to distinaquish the de- 
Cision in Blye v. Globe-Wernicke, supre on the ground 
that "(t)he liei.s referred to by the Blye court...all 


involve satisfaction of a debt having no particular 


relation to the goods executed upon.” (A.212-213). This 


distinction is without constitutional significance. 
First, the critical issue is not the method of lien 
enforcement, but the governmental nature of lien en- 
forcements. Moreover, the court below ignored the 
fact that prior to the existence of the statutory 
authorization of sale, the sheriff satisfied the debt 
by executing on the very goods which were the basis 
for the debt.* 

befendant Flagg arqued in the court below that 
since the challenged statute and its antecedents have 
conferred upon warehousemen the power to execute the 


lien by sale of the goods since 1879, the execution 


% The lower court's reliance on Melara v. Kennedy, _ 
43 U.S.L.W. 2094 (N.D.Cal. 1974) is misplaced. In 
Melara, the sale of the goods by the warehouseman 

was not a public function since warehousemen in Cal- 
ifornia always had the power of sale pursuant to a 
general state lien enforcement statute. Id. at slip 
opinion, p.5. 
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of the warehouseman's lien does not constitute the 
carrying out of a public function. (Defendant Flaaga's 
Memorandum, October 4, 1974 p.37). The relevant in- 
quiry, however, is not the lenath of time a statute 
has conferred the challenged power on ostensibly private 
persons, but rather the nature of the function being 
carried out. 

Thus, the lenqth of time the local "private" 
political organization had conducted pre-primaries 
in Terry v. Adams, 345 U.S. 461 (1953) or had deter- 
mined the qualifications for primary elections in Smith 
v. Allwright, 321 U.S. 649 (1944) was not relevant in 
determining whether the ostensiblv private political 
party's action constituted state action.* The critical 
inquiry was whether these organizations, operating as 


part of the state's election process, were exercisina 


% it is clear form the decisions in ‘Terry ~ and Smith 


that "private" political parties had carried out 
primary functions in Texas for many years. 
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powers governmental in nature. Because they were, the 
Supreme Court found that their actions were under 
color of state law. 

Similarly, the New York Court of Appeals in Blye 
found that the execution of the inkeepers' lien con- 
stitutes state action, despite the fact that the New 
York innkeepers' lien law was enacted in 1909 and was 
derived from the Lien Law of 1897.* Thus, the exe- 
cution of an innkeepers' lien is a public function in 
New York despite the fact that innkeepers have been 
executing their own liens since 1897. In Hall v. 

Garson, 430 F.2d 430, 439 (5th Cir. 1970), the Fifth 
Circuit found that the execution of a landlord's 

lien constitutes action under color of Texas state law 
because the execution of a lien "has in Texas tradi- 
tionally been the function of the she -iff or constable." 
The Fifth Circuit reached this conclusion despite the 

fact that the challenaed landlords' lien law was derived 
from a statute enacted in 1922. (Vernon's Civil Statutes 
of Texas Supplement 1922, Acts of 1919, 36 Leq. Ch. 

110.) Thus, the execution of the landlords' lien is 

* “Indeed, the Court of Appeals described the innkeepers’ 
lien law as a “hangover from byqone days." Blye v. Globe- 


Wernicke Realty, Supra at 22 fn. 6, quotina from Fuentes 
v. Shevin, 407 U.S. 67, 103 (1972) (Justice White, dissenting). 
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a public function in Texas despite the fact that land- 
lords have been executing their own liens since 1922. 
And, in United States v. Wiseman, 445 F.2d 792, 796 

(2a Cir.), cert.denied, 404 U.S. 967 (1971), this Court 
found that the rvice of summons constitutes action 
under color cf state law in New York because "the ser- 
vice of summons is essentially a public function." 

This conclusion was reached despite the fact that in 
New York private parties have had the power to serve 

a summons sinc.’ at least 1848. See N.Y. CPLR, 2103 (a), 
and its derivative statutes, N.Y.C.P.A., §220 enacted 
in 1920; N.Y.C.C.P. §425, enacted in 1876 and N.Y.C.P., 
Title V, §112 (Field Code), enacted in 1848. 

The teachina of these cases is that the lenath of 
time a statute has delegated a function to ustensiblyv 
private persons is not relevant in determinina whether 
the function is public or governmental in nature. The 
relevant inquiry is whether the activity involved is 
"a function public or governmental in nature which 
would have to be performed by the Government but for 
the activities of private parties." Perez v. Sugarman, 
supra at 764. See Jackson v. Metropolitan Edison Co., 
95 S.Ct. supra at 454 (a "power...traditionally asso- 


ciated with sovereignty.") The execution of the ware- 
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houseman's lien clearly meets this test.* 

In Hernandez v. European Auto Collision, 487 F.2d 
378 (2d Cir. 1973), this Court considered the consti- 
tutionality of the sale provision of the New York aaraqe- 
man's lien statute. As the court below recognized, 
"(t]he statutes challenged in Hernandez are substantially 
similar to those in question here." (A.220). Comment: 


Puture of Creditor’s Remedies in New York: The Impact 


* "In addition, the storage of plaintiffs" goods was 
part of an eviction carried out by the sheriff. The 
sheriff has the legal obligation to remove the tenants' 
goods, Rasch, New York Landlord and Tenant, §1392; Ide 

v. Finn, 196 App.Div. 304, I87 N.Y.S. 202, 207 (lst Dept. 
1921), and to store the goods in order to corm’ with 
the minicipality's obligation to keep the si ilks in 

a safe condition. See generally 26 N.Y. Juri: srudence, 


Hichways, Streets and Bridges, §96. Cf. Annino v. Utica, 


276 N.Y. 192 (1937). 


The extensive state requlation of warehousemen is 
also relevant in determinina whether state action is 
present. Male v. Crossroads Associates, 469 F.2d 616 
621 (2a Cir. 1972), quoted in Shirley v. Firs st_ National 
Bank, supra at 743. Most of the regulatory provisions 
governing warehouses and warehousemen are contained in 

.t: cle 7 of the Uniform Commercial Code. Sections 101 
to 210 of Article 7 of the Code requlate the husiness 
activities of the warehouseman, including the issuance, 
form, content, negotiation, transfer, alteration and 
loss of warehouse receipts [N.Y. Uniform Commercia . Code, 
§7-204], termination of storage at the warehouseman's 
option [N.Y. Uniform Commercial Code, §7-206], the duty 
of keeping qoods, other than fungible goods, separate 
(N.Y. Uniform Commercial Code, §7-207], altered ware- 
house receipts [N.Y. Uniform Commercial Code, §7-208], 
and the lien and sale of bailed goods [N.Y. Uniform 
Commercial Code, §§209-210]. The provisions of the 
Uniform Commercial Code are not exclusive. New York 
warehousemen are subject to other statutes requlating 
their activities. N.Y. Uniform Commercial Code, §§7- 
103, 10-104. Moreover, sections 209 and 2.9 of the 
Code regulate the challenged activities. 
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of Fuentes and Blye, 38 Albany L.Rev. 467, 478 (1974). 
The decision of the court in Hernandez held that 
plaintiff has a "tenable contention" that the sale orc 
vision violates the Due Process Clause.* This Court 
thus "“reverse(d) *he dismissal of the complaint and... 


remand (ed) the case to the District Court with directions 


to try the case on its merits." Hernandez v. Euronean 


Auto Collision, 487 F.2d 378, 383 (2a Cir. 1973) (er- 
phasis added). 

Moreover, the two judge concurring opinion in 
Hernandez “would direct the district court to declare 
the sale provision unconstitutional", based on the "con- 
Cclusion...that the enforcement provision of the New 
York Lien Law is unconstitutional in that it permits 
the deprivation of a siqnificant property interest 
without the opportunity for some type of a prior hear- 
ing." Hernandez v. European Auto Collision, supra at 
287, 386 (Timbers, C.J. and Lumbard, C.J., concurrina). 
Because action under color of state law is an essential 
prerequisite for subject matter jurisdiction under 28 
* Plaintiff-Appellant briefed the state action ques- 


tio. 1 Hernandez, Brief for Plaintiff-Appellant in 
Hernandez v. European Auto Collision, 10-1ll, fn. 
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U.S.C. §1343(3),* for stating a claim under 42 U.S.C. 


§198? and for invoking the Fourteenth Amendment, ** 

the court in Hernandez would not have been able to 
direct the district court "to try the case on the merits", 
and the concurring opinion would not have been able to 
direct that the sale provision be declared unconstitu- 
tional, without finding that the garageman acted under 


color of the statutory sale provision. Compare, 


Shirley v. First National Bank, supra and Bond v. Dentzer, 


supra, where this Court did not reach the due process 
issues becaise the Court found that the creditors did 

not act under color of state law. Indeed, the concurring 
opinion in Hernandez specifically found that 


"The absence of that opportunity [to 
be heard] makes the statute a arty to 
the deprivation of a significant prop- 
erty interest without A right to the 
basic protections of the Fourteenth 


Amendment." Hernandez v. European Auto 
Collision, supra at 786. ee Se added). 


* Shirley v. State National Bank, supra at 741. For the 
Circuit Court to order the case tried on the merits, its 
first obligation was to determine that the district court 
was possessed of subject matter jurisdiction. City ot 
Kenosha v. Bruno, 412 U.S. 507 (1973); Clark v. Paul Gray, 
306 U.S. 583, 588 (1939°; Givens v. W.T.Grant Co., 457 
F.2d 612, 613 fn. 2 (2 Cir. 1972), vacated on other 
grounds, 93 S.Ct. 951 (1973); Leathers Best v. S.S. 
Marmaclynx, 451 F.2d 800, 807 (2d Cir. L971); Rock 

Island Millwork Co. v. Hed es-Gough Lumber, 337 F.2d 


? en Ezy. ; Williams v. Rogers, 449 F.2d 513, 
S526 (6th Civ. V9TE). 


** Civil Rights Cases, 109 U.S. 3 (1883); Hall v. Garson, 
430 F.2d 430, 439 (5th Cir. 1970). 


-33« 


In sum, the State is significantly involved in the 
challenged activity because section 210 of the Uniform 
Commercial Code reverses the common law ard arants 
the warehouseman a power he does not otherwise have, 
so that when he sells or threatens to sell bailed ao. ds, 
he acts under and only under section 210. In addition, 
the sale of bailed goods constitutes the execution of 
a lien, a function which historically and traditionally in 


New York has been the public function of the sheriff. 


a 
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POINT II 

NEW YORK UNIFORM COMMERCIAL CODE §7-210 

VIOLATES THE DUE PROCESS CLAUSE BECAUSE 

IT AUTHORIZES THE SALE OF BAILED GOODS 

WITHOUT AFFORDING THE OWNER AN OPPORTUN- 

ITY TO BE HEARD AT ANY TIME. 

This action presents a classic case of a takina of 
property without any procedural due process safeauards. 
Section 210 of the Uniform Commercial Code authorizes 
a warehouseman to sell bailed goods to recover warehouse 
fees alleaedlyvy due without affording the owner of the 
goods an opportunity to be heard at any time. Plain- 
tiffs contend that the warehouseman's sale of bailed aqoods 
without affording the owner a judicial hearing violates 
the Due Process Clause. North Georgia Finishing Co. v. 
Di Chem, 95 S.Ct. 719 (1975); Mitchell v. W.T.Grant, 416 
U.S. 600, 94 S.Ct. 1895 (1974): Fuentes v. Shevin, 407 
Users Se CESt2) ¢ Sniadach v. Family Finance Corp., 395 
U.S. 337 (1969); Hernandez v. European Auto Collision. 


487 F.2d 378 (2d Cir. 1973).* 


% Accord, Hall v. Garson, 468 F.2d 845 (5th Cir. 1972); 
Caesar v. Kiser, 387 F.Supp. 645 (M.D.N.C. 1975); Lee v. 
Cooper, CCH Pov.L.Rptr., 939, 216 (D.N.J. 1974); Cockerel 


v. Caldwell, 378 F.Supp. © +’ (W.D.Ky. 1974) (three-judqe 
court); Mason v. Garris, : ° F.Supp. 420 (N.D.Ga. 1973) 
(three-judge court) (mechanics' lien); Stralev v. Gassaway 
Motor Co., 359 F.Supp. 902 (S.D.W.va. I973); Collins v. 
Viceroy Hotel Corp., 338 F.Supp. 390 (N.D.I11. 1972); Klim 


v. Jones, 315 F.Supp. 109 (N.D.Calif. 1970); Blve v. Globe- 
Wernicke Realty Co., 33 N.Y.2d 15 (1973); Adams v. Dept. of 
Motor Vehicles, II3 Cal.rptr. 145, 520 P.2d 961 (Cal.Sup Ct. 
1974); Quebec v. Bud's Auto Service, 32 Cal.App. 3d 257 Cal. 
Ct.App. 1973); Jones v. Banner Moving and Storaae, 78 Misc. 
2d 762 (N.Y.Sup.Ct. 19.4), rev'd on other grounds, 48 App. 
Div. 24 928 (2d Dept. 1974). 
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The sale provision of the warehouseman's lien 
statute works a deprivation of property that is total 
and final without any procedural safeauards. As the 
record substantiates, the sale of essential aoods, like 
the wage garnishment in Sniadach, can "impose tremen- 
dous hardship" on the owner of the qoods. Sniadach 
v. Family Finance Corp., supra at 340-341. 

In Hernandez v. European Auto Collision, supra, 
Judges Timbers and Lumbard, concurring, concluded that 
the sale provision of the New York garaaeman's lien 
law, which is virtually identical to the sale provision 
of the warehouseman's lien law, violated the Due Process Clause. 
In reaching this conclusion, they determined that the 
decision in Magro v. Lentini Bros. loving and Storaae,* 
which upheld the constitutionality of the warehouseman's 
lien statute, could no longer be reyarded as good law. 

Magro was decided after Sniadach but prior to Fuentes 
v. Shevin, supra. It upheld the warehouseman's power 
of sale without affording the owner an opportunity 
to be heard on the basis of (1) a narrow reading of 
Sniadach, i.e., it applied only to necessities, and 
(2) the fact that the owner voluntarily transferred 
possession of his property to the bailee. The concurring 
* 338 F.Supp. 464 (E.D.N.Y. 1971), aff'd per curiam 


on opinion below, 460 F.2d 1064 (2d Cir.), cert. denied, 
406 U.S. 961 (1972). 
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Opinion in Hernandez concluded that these two factors 


are not sufficient to deprive the owner of an oppor- 
tunity to be heard. First, "the 'necessities' dis- 


tinction surely was put to rest in Fuentes v. Shevin, 


407 U.S. 67 (1972)." Hernandez v. European Auto Colli- 


sion, supra at 384; Fuentes v. Shevin, supra at 88-89. 


Second, with respect to the voluntary transfer: 
",..it is true that appellant 

voluntarily delivered his car for 

the purpose of temporary storaae 

and perhaps eventual repair. But 

it cannot be seriously contended 

that at the same time he voluntarily 

relinquished his property interest 

in the car. Indeed, the law is 

clear that, while a bailment creates 

a new property interest in the 

bailee, it does not divest the 

bailor of his continuing interest 

and title. e.q., Maulding v. 

United States, 257 F.2d 56, 60 

(9th Cir. 1953). I fina little, 

if any, siaqnificance in the fact 

that the initial delivery of the 

car was voluntary." Hernandez 

v. European Auto Collision, supra 

at 385. 


In addition, the concurring opinion in Hernandez _ 
found that the deprivation of property pursuant to the 
garageman's lien law was more drastic than the depri- 


vat‘.on by replevin in Fuentes.* The sale provision 


* Indeed, in Fuentes, the Supreme Court held that even 
the temporary non-final deprivation of property is a dep- 
rivation protected by the Fourteenth Amendment. Fuentes 
v. Shevin, supra at 84-85. In this respect Spielman Fond 
v. Hansons, 355 F.Supp. 997 (D.Ariz. 1973), a P 

U.S. 901 (1974) is readily distinguishable. The court 
there viewed the imposition of a mechanics' lien against 
realty as only a de minimus taking. 


of the warehouseman's lien statute, like the garaqe- 
man's lien law, "permits the permanent deprivation of 


a significant property interest without a prior hear- 


INGs.6%5 Hernandez v. European Auto Collision, supra 
at sé5. In adtition, the Hernandez court concluded 


that the replevin provision held unconstitutional in 
Fuentes provided greater procedural safequards than 
the sale provision of the garageman's lien statute 


"Comparing the Lien Law here to the 
replevin statutes struck down in Fuentes 
there would appear to be an even greater 
disregard for the basic elements of due 
process. The sale of the liened goods, 

for example, completely extinauished the 
possibility of any future right of 
repossession in the event of ultimate 
success on the merits; replevin, in con- 
trast, is a provisional remedy intended to 
preserve the integrity of the goods pend- 
ing trial on the underlying claim. More- 
over, a common law replevin provision 
requires that an action on the merits 

be commenced contemporaneously by the 
creditor; the Lien Law, on the other hand, 
permits the enforcement of the lien, and 
the liquidation of the goods, without any 
judicial review at any stage. (footnote 
omitted)." Id. at 385. 


This analysis is fully applicable to the warehouseman's 
lien statute. 

The Supreme Court's decision in Mitchell v. wW.T. 
Grant Co., supra, does not alter the validity of the 
conclusions reached in Hernandez. Jones v. Banner 
Moving and Storage, 78 Misc.2d 762, 774 (N.Y.Sup.Ct. 1974), 


rev'd on other grounds, 48 App.Div. 2d 928 (2d Dept. 1974). 


-38- 


See North Georgia Finishing v. Di Chem, supra. In 
Mitchell, the Supreme Court specifically stated that 
i-s prior decisions in Sniadach and Fuentes require 
that "a hearing must be had before one is finally 
deprived of his propertv...." Mitchell v. W.T. Grant 
Co., 94 S.Ct. supra at 1902. The Mitchell decision 

deals only with the limited issue of the procedures 
required upon a temporary deprivation of property where 
both parties have significant property interests. 

Here, in contrast, the taking consists of a complete 

and final deprivation of goods owned exclusively by 

the bailor. 

In Mitchell, the creditor's application under state 
law involved "uncomplicated matters that lend themselves 
to documentary proof." Id., at 1901. Here, the validity 
and amount of the alleged debt are subject to serious 
factual dispute. Plaintiffs and defendants are in dis- 
pute as to (1) whether an initial contract for the storaae 
of goods was voluntarily entered into between the parties; 
(2) the terms of ti.c agreement between the parties; (3) 
the validity of the warehouseman's rate chances; and (4) 


other subsequent modifications of the initial contract. 
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(A.124-129,140-144,175-182,202-204) .* These are fac- 
tual issues which should be resolved at a hearina. 

In Mitchell, the court found that a procedure existed 
under state law that safequarded the alleged debtor's 
interest, and for this reason found that the challenaed 
statute comport€d with due process. The procedure re- 
quired the creditor to make application to a judae and 
post a bond and affidavit to show the danger that the 
debtor micht transfer or destroy the property.** The 
debtor could immediately apply to the judge and could 
regain his goods either by posting a bond, or if the ven- 
dor failed tc meet his burden of showing a danger 
of destruction or transfer. In addition, the creditor 
was obliged to institute a plenary action to prove the 
validity of his claim. Mitchell v. W.T.Grant Co., 94 
S.Ct. supra at 1899, 1900, 1901, 1905. 


The factors and controls present in Mitchell are 


absent in this case. Jones v. Banner Moving and 
Storage, Inc., 78 Misc. 2d supra at 773. There is 


no requirement that the warehouseman apply to a judae; 


*” See East Coast Moving and Storage v. Flappin, 78 
Misc. 24 140, I41 (N.Y.C. Civil Ct. Lo7ay THis case 
illustrates how New Yorkers are being victimized by 
unscrupulous truckers of household goods... [W]hen 


the moving job is completed the bill presented bears 
no resemblance to the estimate."). 


** In Mitchell, the Supreme Court found that the darger 
of destruction or transfer was an important factor, since 
under Louisiana law, such conduct would result in the 
expiration of the lien. Mitchell v. W.T.Grant Co., 


supra at 1901. This factor is not present in this case. 
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"there are not even sworn ex parte 
documents submitted to minimize the 
risk of a wrongful lien; ...the 
statute does not provide for an 
immediate hearina or a bond, and 

no final judament need be obtained 


before a sale." Jones v. Barner 
Moving and Storage, 78 Misc.2d 
supra «ct ‘ 


And, the warehouseman can sell the aoods without 
even instituting an action to prove the validity of 
his claim. 

Defendant Flagg claims that Uniform Commercial 
Code §7-210(3) protects the owner of the goods. This 
provision provides: 

"Before any sale pursuant to this 
Section any person claiming a right 

in the goods may pay the amount nece- 
ssary to satisfy the lien and the 
reasonable expenses incurred under this 
Section. In that event, the goods must 
be retained by the warehouseman sub- 
ject to the terms of the receipt 

and this article." (eimnhasis added). 


The "amount necessary to satisfy the lien", how- 


ever, is the amount the warehouseman claims is due for 


storage, transportation and other charaes. N.Y.Uni form 
Commercial Code, §7-209(1). If there is a dispute as 


to whether or how much the owner of the aoods owes 
the warehouseman, the warehouseman has the ex parte 
power to impose and enforce his lien bv sellina the 


goods, without affording the owner an opportunity to 
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be heard. Jones v. Banner Moving and Storaae, supra 
at 763-764.* 

In sum, the owner of bailed goods has no procedural 
protection against an arbitrary or wrongful sale of 
his goods. New York Commercial Code, §7-210 violates 
the Due Process Clause because it authorizes the ware- 
houseman to sell bailed goods without affordina the 


owner an opportunity to be heard at anv time. 


% The owner has a remedy of a post-sal@= action for 
damages for conversion based on an alleged wronaful 
sale. See generally, 62 N.Y.Jurisprudence, Warehouse 
Receipts, §165. This does not, however, satisfy 

due process requirements. Hernandez v. European Auto 


Collision, supra at 385. 
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POINT III 
THE ACTION IS A PROPER PLAINTIFF AND 
DEFENDANT CLASS ACTION PURSUANT TO 


RULE 23(b)(2) OF THE FEDERAY RULES 
OF CIVIL PROCEDURE. 


The parties stipulated to the propriety of the 
plaintiff and defendant classes. (A.33-34a,121-123). 
However, apparently because of the confusion which 
resulted from the fact that the case was assianed 
to three different district judges, the class action 
stipulations were never "so-ordered" by the court. 
Therefore, when plaintiffs moved for summary judament, 
they also moved for a class action determination. (A.112- 
114). In its decision of June 7, 1975, the court did 
not expressly deal with the propriety of the motion 
for class certification, but appears to have treated 
the action as a proper class action. (A.218). The 
court simply endorsed "motion denied" on plaintiffs notice of 
motion, which, in view of the court's decision, appar- 
ently refers to the summary judgment motion. (A.205). 
Plaintiffs contend that the action is a proper plain- 
tiff and defendant class action pursuant to Rule 23 (b) (2) 


of the Federal Rules of Civil Procedure. 
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A. Plaintiff Class. 

All of the reacuirements of subdivision (a) of Rule 23 
are all satisfied in the instant case. That the numerosity 
requirement of Rule 23(a)(1) is met is substantiated 
by the fact that there are 200-300 warehouses in New 
York State. (A.122). All of these warehouses over- 
ate under the challenged statute. This Court can take 
judicial notice of thousands of liens imposed, sales 
and threats of sale pursuant to the challenged sta- 
tute.* 

The question of law involved is identical as to all 
members of the plaintiff class, all of whom claim that 
the challenged statute violates the Due Process Clause. 

Ped .R.Civ.P., 23(a) (2). All members of the defendant 
class can reasonably be expected to contend that the 

statute is consistent with the Due Process Clause. 

While the underlying factual circumstances of the various 
members of the class may vary, the procedural due process 
claim constitutes the common question of law that satisfies 
the requirement of subdivision (a) (2). Frost v. Weinberaer, 
515 F.2d 57, 62-65 (2d Cir. 1975); Escalera v. New York City 
Housing Authority, 425 F.2d 853, 867 (2d Cir.), cert. 
denied, 400 U.S. 853 (1970); Milne v. Berman, 384 F.Supp 


* Defendant Flagg's Answers to Interrogatories state that 
in 1973, Flagg gave its customers approximately 65 "Final 


Notices” of Sale, and "there were approximately 18 sales." 
(A.38). 


To 


206, 213 (S.D.N.Y. 1974) (three-judge court) ; Lynch v. 
Household Finance Co., 360 F.Supp. 420, 422 (N.D.Ga. 
1973); Burr v. New Rochelle Municipal Housing Author- 
ity, 347 F.Supp. 1202, 1205 (S.D.N.Y. 1972), aff'd, 

479 F.2d 1165 (2d Cir. 1973); Santiago v. McElroy, 319 
F.Supp. 284, 290-291 (E.D.Pa 1970); Pollion v. Powell, 
47 F.R.D. 331, 333 (N.D.I11. 1969).* Similarly, the 
Claims of the named plaintiffs are typical of the claims 
of the members of the class. Fed.R.Civ.P., 23(a) (3). 
And, the plaintiffs have and will continue to repre- 
sent the class adequately. 

In addition, the action meets the recauirement of 
Rule 23(b)(2) that "the party opposing -he class has 
acted or refused to act on grounds generally applicable 
to the class, thereby making appropriate final injunc- 
tive relief or corres>ondinag declaratory relief with 
respect to the class as a wh -" This subdivision 
was added to Rule 23 to facilitate the class action 
device in civil rights cases. Wright and Miller, 

ederal Practice and Procedure, §§1771, 1776. The 
Advisory Committee Notes to this subs «ction of Rule 23 
state: 
* Plaintiffs do not object to a modification of the 
scope of the class to include only consumer transactions 


where there is no contractual authorization for the sale 
of the goods. 
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"This subdivision is intended to 
reach situations where a party has 
taken action or refused to take action 
with respect to a class and final 
relief of an injunctive nature, set- 
tling the legality of the behavior 
with respect to the class as a whole, 
is appropriate...Action or inaction 
is directed to a class within the 
meanina of this subdivision even if 
it has taken effect or threatened onlv 
as to one or a few members of the class, 
provided it is based on qrounds which 
have general application to the class." 


The fact that the threats to sell plaintiffs' aoods- 
which existed when the action was commenced and motion 
for intervention filed- are no longer present does not 
diminish plaintiffs' adequacy asc lass representatives. 
First, the named plaintiffs' Claims for declaratory 
relief and damages provide a sufficient stake that in- 
sures that they will adequately and diligently pursue 
their claims. Hernandez v. European Auto Collision, 

487 F.2d 378, 382, 383 (2d Cir. 1973) ("The fact that 
the sale has already occurred obviously does not make 
moot the prayer for a declaratory judqment and for dam- 
ages.")* See, Powell v. McCormack, 395 U.S. 486, 
495-497 (1966); Phillips v. Money, 5U3 F.2d 990, 991 
(7th Cir. 1974), cert.denied, 420 U.S. 934 (1975); Picks 
v. "Mr. Ford", 336 F.Supp. 1251, 1257, (E.D.Pa. 1975); 
Collins v. Viceroy Hotel, 338 F.Supp. 390, 393 
(N.D.Il1. 1972); Klim v. Jones, 315 F.Supp. 109, 

*~ In Hernandez, the court held that the sale of the 
goods dic not deprive plaintiff of standing to attack 


the constitutionality of the sale provision of the 
garageman's lien law. 
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117 (N.D.Cal. 1970). Cf. Tucker v. Maher, 497 F.2d 


1309 (2d Cir. 1974). Compare, Preiser v. Newkirk, 95 
S.Ct. 2330, 2334 (1975) ("This is not a ~lass action 
and Newkirk has not sought damaaes.").* 

Moreover, in virtually every consumer lien case, the 
goods have either been returned, sold, or retained by def- 
endant pursuant to court order or stipulation, by the time 
the court renders its decision. See cases collected 
in Appendix "A" annexed hereto. In addition to the return 
of the goods to the two named plaintiffs herein, the aoods 
were also returned to the named plaintiff in another action 
challencinag the constitutionality of the contested statute 
filed in the court below after commencement of this action. 
Morant v. Alliance Fireproof Warehouse, S.D.N.Y. 73 Civ. 
4736 M.I.G., dismissed March 29, 1974. Often the aoods are 


necessaries which the plaintiffs cannot do without during 


a lencthy litiaation period. See, Sniadach v. Family 
Finance Corporation, 397 U.S. 254 (1970). By the very 


nature of the controversy, it is extremely unlikelv that 

a threat c: sale wil] continue w.-il the time the trial 

or appellate court resolves the merits of the case. 
Recognizing this inherent problem, the courts have adjud- 
icated the constitutional issue not withstanding the sale 

or return of the goods. E.q., Hernandez v. European ?.uto 
Collision, supra; Collins v. Viceroy Hotel, 338 F.Supp. 

390 (N.D.I11. 1972); Klim_ v. Jones, 315 F.Supp. 109 (N.D.Calif. 
*Kerxigan v. Boucher, 450 F.2d 487 (2d Cir. 1971) 


is readily distinguishable from the instant case. First, the 
plaintiff in Kerrigan only souacht nominal damages. Second, 


the action was "not a class ect on." Id. at 489. Third, 
defendant landlord made no ay »: -ance, and "The State of 
Connecticut which presumably » ‘¢ siave...an interest [in up- 
hoiding the constitutionalit' .+ che statute] was not made 

a firty to this action and w: ‘ot even notified of its 
periency." Id. at 489. 
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1970); Bive v. Globe-Wernicke, 33 N.Y.2d 15(1973) :App. "A",infra. 


To hold that the elimination of the threat of sale de- 


feats the power of the court to determine the coistitu 


tionality of the sale provision would rend: + ssue 
"'capable of repetition, yet evading revie: .'" Super- 


tire Engineering Co. vis McCorkle, 426 U.S. ‘11S; 12 


(1974) (welfare benefits to strikers); Roe v. Wade, 410 

U.S. 113 (1973) (abortion); Dunn v. Blumstein, 40! U.S. 

330, 333 fn.2 (1972) (voting); Carroll v. President and 
Commissioners of Princess Anne, 393° U.Sis. 175, 178: (see) 
(First Amendment); Southern Pacific Terminal Co. v. I.C.C., 
219 U.S. 498, 515 (1971). As then district Judae Gurfein 
concluded in the court below: 


"Havino elimin: ted Brooks as a plaintiff 
fo. injunctive vselief, the defendants 

now seek to eliminate the proposed inter- 
venor Jones by telling her that thev 

have no intention of selling her goods, 
and that she would, in anv evyeat, be noti- 
fied well in advance of the ss!%6@. If thr 
defendants made the same promi jie each time 
a plaintiff challenged then, or even gave 
the goods back each time, they would have 
a continuing argument that there is no 
justiciable controversy and that the 
particular plaintiff had ne «.*ndind." 
Brooks v. Flagg Brothers, 6. Ds 403;, 
413 (S.D.N.Y. 1974) (A.100).* 


See, Frost v. Weinberger, 515 F.2d 57, 62 (2d Cir. ES 7S) 
citing Goldberg v. Kelly, 397 U.S. 254, 256 n.2 (1972). 

Under the circumstances in this case, class certifi- 
cation should not be denied because "technical" certification, 
i.e., so ordering the class action stipulations,has not pre- 
ceded the elimination of the threat of sale to the named 


plaintiffs. Sosna v. Iowa, 419 U.S. 

% It shouid be also noted that in urging the court not to 
reach the constitutional issue in Jores Vv. Banner Moving and 
Storage Co., supra, the Attorney General assured the court 
that the constitutional issue would be resolved in the instant 


case. Jones v. Banner Moving and Storage Co., 78 Misc.2d supra 
SG We AS eee isa.) 
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393 95 S.Ct. 553, 559 n.11 (1975); Gerstein v. Pugh, 


420 U.S. 103, 110 n.11, 95 S.ct. 854, 861 n.11 (1975). 
Frost v. Weinberger, supra at 62-65; Morales v. Menter, 
393 F.Supp. 88, 91 n.5 (D.Mass. 1975) (three-judae court) .* 

In sum, the plaintiff class is adeauatelv represented 
and meets all of the reouirements of provisions (a) and 
(b) (2) of Rule 23. 

B. Defendant Class. 

The defendant class is simply the other side of the 
coin of the plaintiff class. The challenced statute is 
either valid or invalid as to all warehouse companies in 
New York, whose contracts do not contain an authori- 
zation of sale clause, in an identical manner. Gibbs v. 
Titleman, 369 F.Supp. 38, 52-53 at 53. (E.D.Pa. 1973), 
rev'd on other grounds, 502 F.2d 1107 (3d Cir. 1974). 
Multiple actions acainst these different warehouses on 
the identical issue would be an inefficient use of 


judicial resources. 


% In Frost, Judge Friendly concluded that the require- 
ment of prior class certification “is largely drained by 
footnote 11" in Sosna v. Iowa, supra,"Frost v. Weinberger, 
supra at 64. Moreover, the requirement of prior certi- 
fication is mainly co assure that the class is adequately 
represented. Id. This is not a factor where the court 
has deferred its class action determination pending a 
ruling on the merits. Id. In any case, plaintiffs should 
not be penalized because the district court failed to 
comply with Rule 23 (c) (2), which requires the district 
court to determine the propriety of the class “as soon as 


practicable after commencement of the action." Fed.R.Civ. 
P. 23(c) (2). See Morales v. Minter, supra at 91 n.5; 
Jones v. Diamond, 519 F.2d 1090, 1098 (Sth Cir. 1975). 
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In Gibbs, the court stated: 


"It is the same procedures that 

form the bond of leqal commonality 
between the plaintiffs and defendants 
--..The opposing parties here are 

the respective classes. The defendants 
as a class, huve acted on arounds 
generally applicable to the plaintiffs' 
class as a whole. -Likewise, but ina 
converse manner the plaintiffs’ actions 
or inactions are on grounds generally 
applicable to the defendants' class." 
Gibbs v. Titelman, supra at 52. 


Accord, Anastasia v. Cosmopolitan National Bank, supra 
(slip opinion, p.3,n.7); Ruocco v. Brinker, 380 F.Supp. 
432, 433. (S DP ia. 1974) (three-judae court) .* And, 

with the presence of the Attorney General and four ware- 
houseman associations as parties defendants, the defen- 
dant class is adequately represented. (A.41-42). Compare 


Mason v. Garris 360 F.Supp. 420, 422 (N.D.@a. 1973). 


¥ "There are a number of c cases that courts have in in fact 
applied Rule 23(b) (2) to a defendants' class." Gibbs 
v. Titelman, supra at 53. See, e.g., Samuel v. University 
of Pittsburgh, 56 F.R.D. 435, 438-439 (W.D.Pa a. Lets 
Pennsylvania Association for Retarded eee v. Penn- 
svylvania, 343 F.Supp. 279, 291 (E.D.Pa. 1972 United — 

ates v. Cantrell, 307 F.Supp. 253, 261 fh, 1-E.D- D.La. 
1969); Technograph Printed Circuits v. lits v. Methode Electronics, 


285 F.Supp. 714 (™.D.T1ll. ——. CC 
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CONCLUSION 


For the foreqoing reasons, 


the judoment of the 


district court should be reversed and the action 


remanded to that court with directions to declare 


New York Uniform Commercial Code §7-210 in violation 


of the Due Process Clause. 


Dated: October 28, 1975 


White Plains, New York 


-5l1l- 


Respectfully submitted, 


THE LEGAL AID SOCIETY OF 
WESTCHESTER COUNTY 
Martin A. Schwartz, 
of Counsel 
Lawrence Kahn, of Counsel 
Evelyn Isaac, of Counsel 
Attorneys for Plaintiffs- 
Appellants 
56 Grand Street 
White Plains, New York 10601 
Tel: (914) 761-9200 


APPENDIX "A" 


STATUS OF PROPERTY IN PERSONAL PROPERTY DUE PROCESS 


LIEN CASES. 
Goods Returned to Owner Prior to Decision. 


Anastasia v. Cosmopolitan National Bank, _F.2d_, 
44 U.S.L.W. 2164 (7th Cir. 1975) (slip opinion,p.3, 


n.5) (property returned to 2 named plaintiffs; 
offer to return property to the third named plain- 
tiff rejected). 


Phillips v. Money, 503 P (3a 896, BSSi- (7th Civ. F974) 
cert.denied, 420 U.S. 934 (1975). 


Kerrigan v. Boucher, 450 F.2d 487, 488 (2d Cir. 1971). 
Parks. v. “Me. Pord”, S86 F Supp. IT2Z51,..1253-1L254 
(E.D.Pa. 1975) (property of three named plaintiffs 


returned; property of two named plaintiffs destroyed). 


Collins v. Viceroy Hotel, 338 F.Supp. 390, 392 (N.D.I11. 
ESTe2) 3 


Klim v. Jones, 315 F.Supp. 109, 112, 117 (N.D.Cal.1970). 
Blye v. Globe-Wernicke, 33 N.Y.2d 15, 19 (1973). 


Goods Sold Pursuant to Statute Prior to Decision. 


Hernandez v. European Auto Collision, 487 F.2d 318, 
382-383 (2d Cir. 1973). 

Caesar v. Kiser, 387 F.Supp. 645, 646 (M.D.N.C. 1975). 
Magro v. Lentini Bros. Moving and Storage, 338 F.Supp. 
464, 466 (£.D.N.Y. 1971), aff'd per curiam on opinion 


below, 460 F.2d 1064 (2d Cir.), cert.denied, 406 U.S. 
961 (1972). 


Adams v. Dept. of Motor Vehicles, 113 Cal.Rptr. 145, 
520 P.2d 361 (Cal.Sup.ct. 1974). 


(i) 


Goods Retained By Bailee Pursuant to Court 


Order, Agreement, or Voluntarily. 


Smith v. Beki:us Moving and Storage Co., 384 F.Supp. 
1261, 1262 (E.D.Pa. 1974) (preliminary injunction 
issued). 


Cockerel v. Caldwell, 278 F.Supp. 491, 493 (W.D.Ky. 


1974) (three- judge Court) (temporary restraining order 


issued). 


Mason v. Garris, 360 F.Supp. 420, 422 (N.D.Ga. 1973) 
(three-judge court) (temporary restraining order issued). 


Straley v. Gassaway, 359 F.Supp. 902, 903 (S.D.W.Va. 
1973) (agreement of parties that goods will not be 
sold pendente lite). 

Jones v. Banner Moving and nd Storage, 79 Misc.2d 762, 
765 (N.Y.Sup.Ct. 1974), modified on other grounds, 
48 App.Div. 2d 928 (2d Dept. 1975) (agreement of 
parties that goods will not be sold pendente lite). 


There was no indication of the present status of the aoods 


in Davis v. Richmond, 512 F.2d 252 (lst Cir. 1975), 
Melara v. Kennedy, 43 U.S.L.W. 2094 (N.D.Calif. 1974) 
and Lee v. Coor, CCH Pov.L.Reptr. 4 19, 206 (D.N.J. 1974). 
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